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July 11, 2002

VIA ELECTRONIC FILING

Honorable Marlene H.  Dortch, Secretary
Federal Communications Commission
445 12th Street, SW - Portals II, TW-A325
Washington, DC   20554

Re: CC Docket No. 01-338, Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers;
CC Docket No. 96-98, Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996;
CC Docket No. 98-147, Deployment of Wireline Services Offering Advanced
Telecommunications Capability

Dear Ms. Dortch:

Forwarded herewith are Comments of the Florida Public Service Commission in the above
dockets with regard to the review of Section 251 unbundling obligations of incumbent local
exchange carriers.

Should you have additional questions, you may contact Greg Fogleman, the primary staff
person in this docket, at (850) 413-6574.

Sincerely,

/ s /

Cynthia B. Miller, Esquire
Office of Federal and Legislative Liaison

CBM:tf



1 U.S. Court of Appeals for the District of Columbia Circuit, USTA v. FCC, Argued: March 7, 2002,
Decided: May 24, 2002.
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CC Docket No. 01-338

CC Docket No. 96-98
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REPLY COMMENTS OF THE FLORIDA PUBLIC SERVICE COMMISSION 
REGARDING THE REVIEW OF SECTION 251 UNBUNDLING OBLIGATIONS OF

INCUMBENT LOCAL EXCHANGE CARRIERS

The Florida Public Service Commission (FPSC) submits these reply comments in response to

the Notice of Proposed Rulemaking (FCC 01-361) released on December 20, 2001.  In this Notice, the

Federal Communications Commission (FCC) seeks to identify more precisely how incumbent local

exchange carriers (ILECs) should provide network access to requesting carriers on an unbundled basis,

pursuant to sections 251(c)(3) and 251(d)(2) of the Telecommunications Act of 1996 (the Act).  Such

a review of the FCC’s rules is particularly timely in light of the D.C. Circuit Court of Appeals recent

remand of the unbundling rules.1  

D.C. Circuit Court Decision

We believe that our initial comments are consistent with, and complementary to, the

conclusions of the court and, more broadly, to the position of many state commissions and of NARUC.

Specifically, the court found that to adopt uniform rules applicable nationwide to almost all elements
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without regard to the state of competitive impairment in any particular market is inconsistent with the

Act.  We believe, however, (as stated in our initial comments and in those of the Ohio, Michigan, and

Texas Commissions) that it is the role of the FCC to establish the guidelines for removing or adding

UNEs to a national minimal list, in order to provide some level of consistency in the implementation

of the Telecommunications Act.

Regional State Commission Workshop

The FPSC appreciates the complexity of UNE review and the uncertainty on the part of some

market participants that is engendered by decentralizing the decision-making process as it relates to a

core list of UNE availability.  However, we strongly believe that markets vary significantly by regions

of the country and within certain market areas within those regions.  For this reason, we believe that a

national approach is limited in its effectiveness to address specific market conditions.  By providing

greater flexibility to the states to address specific market conditions, markets can be made more

responsive and effective.  In order to provide some degree of comfort to market participants, the FPSC

believes that the state commissions, the industry, and the FCC should work together to establish a

general framework under which some degree of uniformity can be maintained while providing

necessary flexibility to states to address specific market conditions.

The FPSC suggests that the FCC, at a minimum, proceed to conduct a series of regional state

commission workshops to identify relevant geographic areas, market criteria, capacity or capability

criteria, and any other relevant factors that states may be suited to address.  Such workshops could be

similar to those used to address performance standards issues in Chicago and Dallas.  From those

workshops, the FCC could then establish a set of general rules and guidelines to aid states in
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determining how and when to add or remove UNEs to the core national list.  The FPSC is willing to

provide a venue for a southeastern states workshop if requested.

States’ Role

The FPSC maintains that state commissions are in a better position to implement both federal

unbundling standards and corresponding state law, and should thus retain the opportunity to require

unbundling beyond the national minimum list.  The FPSC contends that should the FCC eliminate

certain unbundled network elements (UNEs) from the national minimum list, state commissions should

retain authority to require additional UNEs (including those removed from the FCC’s national

minimum list), if warranted by the specific market conditions within a state, in compliance with the

requirements of section 251 of the Act.

As part of our existing responsibilities, the FPSC has recently established an Office of Market

Monitoring and Strategic Analysis.  It is responsible for assessing markets and recommending solutions

if market failures are detected.  We believe that this newly created office could assist the FCC in

establishing the appropriate levels of granularity for specific elements as well as for determining the

criteria for removal of specific elements from the national minimal list.  Should rules be adopted in this

regard, we envision that this office would play a critical role in their implementation.

Conclusion

The FPSC believes that a state commission should continue to have authority to require more

stringent unbundling obligations, when necessary, in accordance with § 251(d)(3) of the

Telecommunications Act.  The FCC is not well suited to determine the appropriate level of granularity

within a state to require unbundling and should only promulgate relatively broad rules that would allow
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greater flexibility for state commissions to address these issues.  Specifically, states are most familiar

with conditions within their borders, including the level of competition and the system of retail price

regulation that applies to the incumbent.  In addition, states generally are able to evaluate factual

disputes through procedures that include discovery, sworn testimony, and cross-examination.  To this

end, the FPSC supports the comments of the Ohio, Michigan, and Texas Commissions.  In addition, the

FPSC believes there is merit to holding a Federal-State regional workshops on this important topic.

Respectfully submitted,

Cynthia B. Miller, Esquire
Office of Federal and Legislative Liaison

FLORIDA PUBLIC SERVICE COMMISSION
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
(850) 413-6082

DATED:    July 11, 2002
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing comments will be mailed to the

persons on the attached list.

/ s /
_______________________________
CYNTHIA B. MILLER
Office of Federal and Legislative Liaison

FLORIDA PUBLIC SERVICE COMMISSION
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
(850) 413-6082

DATED: July 11, 2002
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